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Navigating the Murky Waters  
of Service Contract Act Compliance 

 in Multiple Award Schedule Contracting
by Jennifer Flickinger and Aaron Raddock, Baker Tilly and 

James J. Kelley, Morgan, Lewis and Bockius

Multiple Award Schedule (MAS) 
contracts, by the General Ser-
vices Administration’s (GSA) 

own definition, are for the acquisition 
of commercial products and services1—
and intended to mirror commercial 
buying practices. The Service Contract 
Act (SCA or the act), an inherently 
governmental requirement, does not 
apply in a commercial environment. 
Yet GSA, backed by Labor Depart-
ment (DoL) enforcement, continues 
to include SCA in MAS contracts for 
the acquisition of commercial services.2 
Despite this fundamental conflict, 
contractors have little choice but to 
comply with SCA requirements.

The conflict between SCA and 
MAS contracts has intensified since 
2010 as GSA expands SCA’s inclusion 
into additional schedules, particu-
larly those principally for professional 
or quasi-professional services (e.g., 
MOBIS). The definition of “service” 
employee under the act excludes em-
ployees deemed to qualify for the pro-
fessional or other “white collar” exemp-
tions under the Fair Labor Standards 
Act (FLSA).3 As a result of this change, 
employees that were considered exempt 
from SCA may now be covered (e.g., 

technical writers or computer profes-
sionals).4 Some professional services 
providers may still claim an exemption 
from SCA coverage where the use of 
service employees is not “significant,” 
but DOL considers the use of service 
employees “significant” when they 
comprise more than 10-20 percent of 
employees or hours worked.5 

It’s no surprise that applying SCA to 
commercial acquisitions vexes even the 
savviest contractors. In this first part of 
a two-part series, we discuss the pre-

award issues contractors may encounter 
when MAS contracts incorporate SCA. 
The limited options for price increases 
after contract award, coupled with 
the Price Reductions Clause (PRC), 
increases the importance of addressing 
SCA compliance challenges during pre-
award negotiations. 

Pricing Approach 
Under MAS services contracts, an 

offeror must first disclose commercial 
sales practices (CSP) in the GSA Form 
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CSP-1 format, and identify its most 
favored customer (MFC) for each labor 
category. GSA often views the MFC as 
the customer receiving the lowest rate 
for that labor category, regardless of the 
terms and conditions. Pre-award disclo-
sures—including standard discounts, 
volume discounts, and concessions—
provide the contracting officer (CO) 
with data to evaluate proposed prices 
and form negotiation positions. 

Traditionally, the CO formulates 
a price reasonableness determination 
based on comparative commercial 
sales; however, SCA minimum wages 
and benefits are often significantly 
higher than those in the commercial 
market. To persuade the CO of a price 
premium for SCA labor categories, 
the contractor might compare SCA 
wages to wages paid under the com-
petitive commercial conditions associ-
ated with the MFC. Another option 
for contractors using the cost-build 
approach to pricing is to incorporate 
SCA minimums and a reasonable profit 
into schedule prices. However, the 
cost-build approach may be challenged 
because many COs are unfamiliar with 
it or don’t understand its benefits. 

PRC and BOA Customer Options
MAS pricing is generally based 

on commercial price lists or market-
based prices, as opposed to a cost build 
up. The PRC (GSAR 552.238-75), 
intended to preserve price reasonable-
ness throughout the contract term, is 
better suited for the commercial price 
list/market-based pricing model. The 
PRC establishes a proportional price or 
discount relationship between schedule 
prices and the negotiated basis of award 
(BOA) customer(s) prices. Any reduc-

tion to BOA customer pricing during 
the contract term causes a commensu-
rate decrease to schedule pricing. 

GSA’s common starting point for 
BOA negotiations is “all commercial 
customers,” meaning if not effectively 
negotiated upfront, SCA labor prices 
could be further discounted to prices 
offered to any commercial customer 
regardless of the contractor’s obliga-
tion to pay SCA wages and benefits. 
To prevent inappropriate price adjust-
ments under the PRC for SCA labor 
categories, contractors should narrow 
the BOA to customers with wages 
and benefits comparable to those paid 
under the SCA—or try to eliminate the 
BOA altogether. 

When using a cost-build approach, 
where comparable commercial pric-
ing can vary by resource, the PRC 
and BOA should be deleted from the 
contract. A PRC tied to commercial 
transactions is particularly dangerous in 
an environment where labor category 
prices may drop while government-
mandated “prevailing” wages and 
benefits remain inflated by law. Where 
the PRC is non-negotiable, be creative. 
For example, request a different price 
trigger for SCA labor categories vs. 
non-covered labor categories or request 
a price floor equal to SCA minimums 
plus burdens and a reasonable profit.

Labor mapping 
Many MAS solicitations include 

the SCA clause (FAR 52.222-41), an 
index of wage determinations (WDs) 
covering locations across the country, 6 
and an SCA matrix (Figure 1). During 
negotiations, contractors must identify 
SCA covered labor categories pro-
posed, the corresponding SCA labor 

category identified in the DoL Direc-
tory of Occupations, and the wage 
determination used as the basis for 
proposed labor pricing.

Solicitations also contain the follow-
ing problematic language:

 “The Service Contract Act (SCA) 
is applicable to this contract and it 
includes SCA applicable labor catego-
ries. The prices for the indicated SCA 
labor categories are based on the U.S. 
Department of Labor Wage Determi-
nation Number(s) identified in the 
matrix. The prices offered are based 
on the preponderance of where work is 
performed and should the contractor 
perform in an area with lower SCA 
rates, resulting in lower wages being 
paid, the task order prices will be 
discounted accordingly.” 7

This language creates many po-
tential issues and requires contractors 
to address aspects of SCA compliance 
without advance knowledge of task 
order (TO)-specific requirements. GSA 
CO approval of the labor mappings 
will not protect a contractor from a 
DoL finding of non-compliance.  Addi-
tionally, because WDs vary by locality, 
determining which WDs to include in 
the matrix forces contractors to take 
calculated risks. WDs should be based 
on the location where the “prepon-
derance of work will be performed,” 
which may be unknown or difficult to 
anticipate. For contractors who operate 
nationwide, proposed prices may not 
make sense in unanticipated perfor-
mance locations. Consequently, con-
tractors often choose the WD with the 
highest wages and benefits where work 
might take place—and discount pricing 
when appropriate during TO negotia-
tions. For contractors desiring added 

SCA Matrix 
  
SCA Eligible Contract Labor Category SCA Equivalent Code - Title WD Number
 Administrative Assistant 01011 - Accounting Clerk I 05-2059

 Secretary 01311 - Secretary I 05-2059

Figure 1.
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Adjustment Method Requirement Pros Cons
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Figure 2.

1 “GSA establishes long-term governmentwide 
contracts…to provide access to millions of 
commercial products and services at volume 
discount pricing.” GSA Schedule Overview; 
retrieved November 8, 2013 from; http://
www.gsa.gov

2 At the administrative level, DoL has promul-
gated only limited exceptions in a handful of 
narrow categories of commercial services. See 
29 C.F.R. 4.123(e) and 4.133(b); see also, 
FAR § 22.1003-4(d).

3 See 29 C.F.R. § 4.156. The FLSA “white 
collar” exemptions are found in 29 C.F.R. § 
541.0 et seq.

4 See 29 C.F. R. § 541.300 and § 541.400.
5 48 F.R. 49736, 49743
6 The index is not included in all solicitations 

(e.g., IT Schedule 70). Without an index, the 
funding agency’s CO must incorporate the 
applicable WD for each TO.

7 MOBIS Solicitation TFTP-MC-000874-B 
posted June 7, 2013

8 The contract price or hourly labor rates will 
be adjusted to reflect the contractor’s actual 
increase or decrease in applicable wages and 
fringe benefits as a result of: the Labor Depart-
ment wage determination applicable on the 
anniversary date of the multiple year contract, 
or at the beginning of the renewal option 
period. The contractor shall notify the CO of 
any increase within 30 days after receiving a 
new wage determination.

transparency or for whom the solicita-
tion language does not apply, altering 
that language is also an option.

Selection of Price Adjustment  
Methodology

During negotiations, the MAS 
contractor must select the prospective 
price adjustment method for its SCA 
labor categories. Traditionally, MAS 
contractors select between two price 
adjustment methodologies: fixed escala-
tion and a commercial price list refresh. 
SCA contractors have a third approach 

available: price adjustment under FAR 
52.222-43.8 (Figure 2.)

Summary
A contractual obligation to pay 

non-commercial prevailing wages and 
benefits in a contract for commercial 
services creates challenges to both 
profitability and compliance. For many 
issues presented here, there is no easy 
answer. Current or prospective MAS 
contractors should communicate with 
appropriate resources, including the 
CO, DoL and knowledgeable con-

sultants and attorneys to weigh each 
alternative based on the contractor’s 
particular situation and risk tolerance. 

Part two, which will address post-
award issues, will be published in the 
next issue.
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